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al{ anfka sa Gr4ta an#gr sriats srgra var it a zr or#gr uR zqenfRnf f)a
<al;Tyif@rat at 3r@a zn grterv m4a wgd a aaT at

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :·;

Revision application to Government of India :
., .

(1) ~ \-31:1-J I <Fl ~~, 1994 c#l" tfffi rn ;:fr-tr ~~~ cfi 5fN if~ tfffi "cbl°
\:f(f-tfRT cB" ~~ q•Fjcb cB" 3lWIB grterv sraaa rf) nfra, nd aR, fclro li?ll&lll, m
f@qua, atft if,r,Ra ta sat, ire +f, { feat : 410001 "cbl° c#l" \JlRI" ~ I

<
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Buildin_g, P,_arliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Sec~ion-35 ibid:

(ti) zuf ml #l IRmu } ca ft zrf arar a fas4 urn. ur ru arar a
fclTT:fr 70gr h aw raerrr ima ua g if #, <-TT fclTT:fr a7ugrIRzIT 3vsr ?i ar as fa#t

q fclTT:fr '+l 0-s I• I Ix # "ITT +TTcYf ct)- >lfcixrr cB" ~ ~ "ITT I :;.

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to·
factory or from one warehouse to another during the course of processing of the goods in a

use or in storage whether in a factory or in a warehouse. "•·
··?:
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(q) qra # are fa8t lg, zu var a Allffaa lTic1 Y'{ <TT lTic1 * FclA1-1fu1 if sqjt grca sea ai r suer
zgca #R a uitqt ate fa# ,um ii Pillffaa % I . ;,-.

·,
(A) In case of rebate of duty of excise on goods exported to any co:utfifry or territory outside

India of on C?xcisable material used in the manufacture of the good~ which are exported
to any cou_ntry or territory outside India. · · .,

(a) zuf yea mr grar fhg far rd # as (ura m per awl) frnmr fclTTrr 'lTll'r- lTic1 :ITT I

(8) In case of goods exported outside India export to Nepal or 8ht;1tan{ without payment of
duty.

3if 5area al snrar zcengar # ferg sit spt fez ma 6t nu{&ah hk or sit <a err vi
frrll1:r *~ ~. 3T<f@ * IDxT uR ata w zn qr fa«a of@fzu (i.2) 1998 mxr 109 IDxT
fga fag <TC( 'ITTI ' :,:

.,-

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made th(;:}re under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 0
of the Finance (No.2) Act, 1998. -~ . ·,.:

(1) €tr sn«a yea (3r#a) Pura6f, 2001 * frrll1:r 9 3if faff{e qua vi&IT z7-8 if crl' ~ if,
)fa an±r # #fa am? )Ra fetaat mafl pa-3me vi r@ta arr c!5T crl'-cri' ~ * x=rm
Ufra 3ma Rau ur a1Reg 1 Ur r arr z. r . gruff a siafa enr 3s.-z feffRa #t # grar
ah rad # mr1 tr-s am #l 4f ft it#t aRg1 " .,.

,-
The above application shall be made in duplicate in Form No. 'E:A-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 monthsfrom the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also--be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as pres:c;;ribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf6rt 3ma rrr Gi via anv car qt za Ga4 'ITT 'ITT ffl 200/- 1!ITTi :fTTfR c#r \i'fTT!
GITT 'Glm ~ ~ ~ cifmf ~~'ITT m 1000/- c#r 1!ITTi~ c#r \i'fTT! I· -·=.·

The revision application shall be accompanied by a fee of Rs.200/:- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#rna, a4ara zrc qi aaa 3r9ht4 -naff@raw # ,fa 3r#re:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) au urea zrc srf@,fr, 1944 #t err 35-4t/as-z # siavfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

. -:s
"+"°

To the west regional bench of Customs, Excise & Service Tax Appellate1,:Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

safRra qR 2 (4) a i aag r4a # srara # 3rat, sr4tit #a i tit zrca, #ha
snra zy«an vi taro sfrTTTvvr (Rrbe) sear a4fr 4Rea, srsrare # 2"+rL,
iil§J-ll<>il a:rc:rc;=r ,3-RRcll ,fJR°<tl{ci-llJl{,3i'(>J-lc'diill~ -380004

(a)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules,' 2001 and shali be
accompanied against (one which at least should be accompani~ic!J?Y a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ de_ma,nd / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the forrn,gf&ossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr arr i a{ re srsii arrr @tr at re@ta per cir a.fr&#h r rar sqf
is fa ua aR; za al # ta g sf fa frat ut arf aa.a'fg zaenfRerfa sr#Rt
Inf@raour at ya 3rat zur a4tu var at ya am4aa fhzr Gar &t

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that.the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As jhe case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) an11ru zgc 3rferfu 497o zqen vizier #t~-1 cB" aiafa fefffa. f5;3gra 3rlaa znea mar zqnfe/fa fvfu qf@rant# 3r?gr i a ratt ya ,R q.6.s,so ha n Ir1rr yea
feaz arr ht alf@gt a.

-~--
0 ne copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

·},

(5) sa st vi#f@ra mii at fiauraar fuii at 3i fn 3naff' sq rat & it var zyes,
ta 5qr gc vi aa 3r@ta mrznrf@raw (ar4ff@f@)) fr, 1982 if ff t

0

(11)

Attention in invited to the rules covering these and other related -matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure). R4,l,es, 1982.

vtr zrea, a4tu sgra yea vi vara ar@4tu nrznf@rawr (free), #4Ra or4hat a m
an4carzia (Demand) ya is (Penalty) ql 10% qasa aa 3@art k 1rif, 3rf@aa#qaGr 1o ts
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Ac_t,
1994) •

;'.t:

~xcnc:~ 3-ITT"00 cf>{m-3iaif, gnf@ zta "afar# ia"Duty Demanded) 
(i) (Section) is 1D sa feffRa u@r; '

(ii) fc;rlrrnaal fez Rafr;
(iii) #rdfez fenaii hfr 6haeru.

For an appeal to be filed before the CESTAT, 10% of the Duty- & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited,· R.rovided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be notedthat the pre-deposit is a.,.
mandatory condition for filing appeal before CESTAT. (Section ,35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)' ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xvi) amount determined under Section 11 D; ~,
(xvii) amount of erroneous Cenvat Credit taken; -•:
(xviii) amount payable under Rule 6 of the Cenvat Credit Rufes.

s 3rer h uf 34tr ufraur h mar sf green 3rzrar green zn zvs farfa zt a air fa a rem
h# 10% parau 3it szi ha au faff@a t as vs h 10%par u cfi'l' sir +aa l

1

In view of above, an appeal against this order shall lie before the Trtpunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute." ·



GAPPL/COM/STP/1511 to 1513/2021-Appeal

ORDER-IN-APPEL

1. These orders arise out of three appeals filed by M/s. Abhishek

Associates, 8, Parulnagar Shopping Centre, Nr. Bhuyangdev Cross Road,
Sola Road, Ghatlodiya, Ahmedabad-380061 (having earlier office address at

24, Ambrish Society, Ranip, Ahmedabad-380005) (hereinafter referred to as

'appellant') against Orders in Original Nos. 53-55/JC/MT/2020-21 dated

10.03.2021 (hereinafter referred to as 'the impugned order') passed by the
Joint Commissioner, CGST & C. Excise, Commissionerate:Ahmedabad-North

(hereinafter referred to as 'the adjudicating authority') covering the Show

Cause Notices issued to the appellants, as mentioned below:

Sr.No. SCN File No. & Date Amount of Service Period involved

Tax involved (Rs.) (F.Y.)

1 STC/4-27/O&A/ADC/12- 43,83,510/ ' 2007-08 to
;

13 dated 05.10.2012 ; 2010-11

2 STC/4-44/O&A4/12-13 31,95,563/ ! 2011-12

dated 02.04.2013 0
3 STC/4-77/O&A/2013-14 49,71,162/- April, 2012 to

dated 12.05.2014 { sept, 2013
I

2. Facts of the case, in brief, are that the appellant were holding Service

Tax Registration No. ADZPD4239QST001 and were engaged in providing
taxable services of 'Erection, Commissioning & Installation Service' (ECI
Service, for short) and 'Management, Maintenance or Repair Service' (MMR

Service, for short) as defined under Chapter V of the Finance Act, 1994.
During scrutiny of ST-3 returns filed by the appellant, it was noticed that

they were not paying Service Tax on ECI Service by claiming exemption for

the same. Further, it was also observed that they were infact providing MMR
Service of electrical items/fittings and electrification work. It further
appeared that in some cases, the appellant were paying Service Tax on 33%
of total value of Service by claiming benefit of abatement under Notification

No. 1/2006-ST, as applicable to ECI Service. Thus, it appeared to the

department that services provided by the appellant were in the nature of
MMR Service and not ECI Service and, accordingly, abatement claimed in

some cases was also wrong. Accordingly, a Show Cause Notice (SCN dated
05.10.2012) was issued to the appellant for recovery of the Service Tax not
paid during the period from F.Y. 2007-08 to F.Y. 2010-11 and subsequently,
a Show Cause Notice (SCN dated 02.04.2013) was also issued in the same

matter, for the further period of FY. 2011-12.

0
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GAPPL/COM/STP/1511 to 1513/2021-Appeal

2.1 The demands of Service Tax raised under the abovementioned Show
Cause Notices dated 05.10.2012 and dated 02.04.2013, were confirmed vide
the adjudication orders i.e. OIO Nos. 5-6/STC/AHD/ADC(JSN)/2013-14 dated
31.05.2013 passed by the Additional Commissioner of Service Tax,
Ahmedabad. Against the said adjudication order, appeals were filed by the

appellant before the Commissioner (Appeals), Ahmedabad for which the

Commissioner (Appeals) vide OIA NO. AHM-SVTAX-000-APP-368 to 369-13
14 dated 25.02.2014 partly rejected the appeal and also remanded certain

part of the matter back to adjudicating authority. Being aggrieved with the

OIA dated 25.02.2014, the department as well as the appellant had filed
appeals with CESTAT, Ahmedabad. The Hon'ble CESTAT vide Order No.

A/11402-11403/2014 dated 17.07.2014 decided the appeal filed by the
appellant (department's appeal is still pending for decision) and set aside the

orders passed by_ the lower authorities and remanded the matter back to the
0 adjudicating authorities for deciding all the issues afresh in remand

proceedings. Meanwhile, the third Show Cause Notice dated 12.05.2014 was
also issued to the appellant, covering the period from April, 2012 to

September, 2013.

2.2 Thereafter, as per the directions of Hon'ble Tribunal, Ahmedabad vide
Order dated 17. 07.2014 to decide all the issues afresh in remand
proceedings, the demand raised vide SCN No. STC/4-27/O&A/ADC/12-13

dated 05.10.2012 and SCN No. STC/4-44/O&A/ADC/12-13 dated 02.04.2013

as well as subsequent SCN No. STC/4-77/O&A/2013-14 dated 12.05.2014
were taken up for denovo adjudication/adjudication by the Additional

Q Commissioner, erstwhile Commissionerate of Service Tax, Ahmedabad
(hereinafter referred to as 'the earlier adjudicating authority) and had
been decided vide OIO Nos. AHN-SVTAX-000-ADC-14-15-16-2016-17

dated 29.09.2016 (hereinafter referred to as 'the earlier adjudication

order). The findings of the 'earlier adjudicating authority' while issuing the

'earlier adjudication order' are briefly reproduced below:

"16.4 Services provided to Airport Authority of India: Thus, I

hold that the claim of the assessee that they have provided Erection,

Commission and Installation Service or Work Contract Service as they have
carried out the work with material is not sustainable and the charges leveled
in the show cause notice that the said assessee have provided Management,

Maintenance or Repair Service is proved and upheld on the basis of above
discussions and findings. As the works carried out by the said assessee falls
under the ambit of Management, Maintenance or Repair Service, the

exemption and abatement under Notification No. 01/2006-ST claimed by the

Page 5 of 19



GAPPL/COM/STP/1511 to 1513/2021-Appeal

said assessee is also not admissible and in view of the above discussion, I

disallow the exemption and abatement claimed by the assessee.

16.5 Services provided to ISRO: Thus looking to the nature of work

carried out by the said assessee the same cannot be classified under

Erection, Commission and Installation Service but is appropriately classifiable

under Management , Maintenance or Repair Service and therefore, I hold that

the claim of the assessee that they have provided Erection, Commission and

Installation Service in ST-3 returns is not sustainable.
As the works carried out by the said assessee falls under the ambit of

Management, Maintenance or Repair Service, the exemption and abatement
under Notification No. 01/2006-ST claimed by the assessee is. also not

admissible and in view of the above discussion, I disallow the exemption and

abatement claimed by the assessee.

16.6 Services provided to NBCC & to NBCC (as a sub contractor): I

find that the initial claim of the assessee and declaration in ST-3 returns that

they have provided Erection, Commission and Installation Service and availed

exemption from paying service tax is not correct as looking to the sample

letter of award of NBCC, the said assessee was required to carry out work
involving more of repairing and maintenance work of the existing electrical

installations and not of installation of electrical and electronic devices,

including wirings or fittings thereof and also admitted by Shri Sanjay Narbada
Dubey, Proprietor of the assessee in his statement dated 24.08.2012. The

monthly fixed labor charges in the contract further gives strength that the

work was not in the nature of erection, commissioning or installation but was

in form of annual maintenance contract (AMC) for a maintenance or repair
service on monthly basis. Thus, I hold that the claim of the assessee that

they have provided Erection, Commission and Installation Service in ST-3

returns is not sustainable.
16.6.2 ....... Therefore, I am unable to accept the assessee pleas that they

have provided work contract service based on the facts and discussions as

detailed above and accordingly, I hold that the claim of the assessee to
consider the services provided as works contract as they have carried out the

work with materials is not sustainable.
16.6.3......As the works carried out by the said assessee falls under the ambit
of Management, Maintenance or Repair Service, the exemption and

abatement under Notification No. 01/2006-ST claimed by the said assessee is
also not admissible and in view of the above discussion, I disallow the

exemption and abatement claimed by the assessee.

16.7 Services provided to ESIC:
16. 7.1 ....... Thus I hold that the claim of the assessee that they have provided
Erection, Commission and Installation Service in ST-3 returns is not

sustainable.

Page 6 of 19
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16.7.2........Therefore, I am unable to accept the assessee pleas that they

have provided work contract service based on the facts and discussions as

detailed above and accordingly, I hold that the claim of the assessee to

consider the services provided as works contract as they have carried out the
work with material is not sustainable.

16.7.3.......As the work carried out by the said assessee falls under the ambit
of Management, Maintenance or Repair Service, the exemption and

abatement under Notification No. 01/2006-ST claimed by the said assessee is

also not admissible and in view of the above discussion, I disallow the
exemption and abatement claimed by the assessee.

16.8 Services provided to Railways: ... The initial claim of the assessee

and declaration in ST-3 returns that they have provided Erection,

Commission and Installation service and availed exemption from paying

service tax on the basis of Circular No. 123/5/2010-TRU dated 24.05.2010 is

not sustainable as looking to the nature of work carried out by the said

assessee as detailed above and thus/ I hold that the claim of the assessee
that they have provided Erection/ Commission and Installation service in ST-3
returns is not sustainable.

16.8.1..........accordingly, I hold that the claim of the assessee to consider the

services provided as works contract as they have carried out the work with
material is not sustainable.

16.8.2........ As the works carried out by the said assessee falls under the
ambit of Management, Maintenance or Repair service, the exemption and

abatement under Notification No. 01/2006-ST claimed by the said assessee is

also not admissible and in view of the above discussion, I disallow the
exemption and abatement claimed by the assessee.

16.9 Services provided to All India Radio: ..... Thus I hold that the claim

of the assessee that they have provided Erection, Commission and

Installation Service or Work Contract Service as they have carried out the

work with material is not sustainable and the charges leveled in the show

cause notice that the said assessee have provided Management, Maintenance

or Repair Service is proved and upheld on the basis of above discussions and

findings. As the works carried out by the said assessee falls under the ambit

of Management, Maintenance or Repair Service, the exemption and
abatement under Notification No. 01/2006-ST claimed by the said assessee is

also not admissible and in view of the above discussion, I disallow the
exemption and abatement claimed by the assessee.

17. As regards the services provided by the assessee during the
period from 01.07.2012 to 30.09.2013 and claimed exemption as well as
abatement thereon, I find that post 01.07.2012 there is no service wise

classification due to introduction of negative list, and the activity carried out
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GAPPL/COM/STP/1511 to 1513/2021-Appeal

by the said assessee falls under the purview of definition of 'Service' in terms

of Section 66B read with Section 660 of Finance Act, 1994 as the same is

neither covered by negative list nor by any exemption notification. Thus, I

hold that the claim of the assessee that they have provided Erection,

Commission and Installation Service or Work Contract Service as they have

carried out the work with material is not sustainable and the charges leveled
in the show cause notice that the said assessee have provided 'service' as

defined under Section 65B (44) of the Finance act, 1944 is proved and upheld

on the basis of above discussions and findings. As the works carried out by

the said assessee falls under the ambit of 'Service', the exemption and

abatement under Notification No. 01/2006-ST claimed by the said assessee is

also not admissible and in view of the above discussion, I disallow the

exemption and abatement claimed by the assessee.

21. Now, I take up the issue whether the demand under Show Cause

Notice dated 05.10.2012 is time barred or otherwise? I find that .

Thus the invocation of the extended period is based on the fact that there

has been gross misquotation of notification/circular and fraud perpetrated on
the Department with sheer intention to evade payment of service tax. In view

of the above facts and findings, I therefore find no legality in the plea of the

assessee and held that the SCN has been issued within the time frame along

within the necessary ingredients required for invoking proviso to Section

73( 1) of Finance Act, 1994.

22. Now, I take up the issue whether late fee of Rs. 27,000/- is payable by

the assessee under Section 70 of the Finance Act, 1994 read with Rule 7C of

Service Tax Rules, 1994 for delay filing of ST-3 returns as demanded in Show

Cause Notice dated 05.10.2012. I find that In view of above, I uphold

the charges for demand of late fee of Rs. 27,000/- for delay filing of ST
3 returns for the two half yearly returns pertaining to April, 2010 to
September, 2010 and October, 2010 to March, 2011 filed on 19.07.2011 as

alleged in the Show Cause Notice dated 05.10.2012.

23. As regards the penalties proposed under Section 76, 77 78 of

Finance Act, 1994 for Show Cause Notice dated 05.10.2012 and penalties

under Section 76 and 77 of Finance Act, 1994 for Show Cause Notice dated

02.04.2013 and 12.05.2014. I find that .
23.1...... I further find that all these contraventions, omissions and

commissions on the part of the said assessee have been committed

deliberately with an intention to evade the payment of service tax by willful
suppression of nature and value of the service provided and wrongly availing
the exemption and abatement by them. All these act of contravention
appears to constitute offence of nature as described in·Section 68, 69 and 70

of the Finance Act, 1994 read with Rule 6 and 7 of Service Tax Rules, 1994

0

0
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GAPPL/COM/STP/1511 to 1513/2021-Appeal

and thereby liable for penal action under Section 76, 77 and 78 of the
Finance Act, 1994 as amended from time to time.

23.3 ..... I further find that since the said assessee failed to properly assess

the taxable value, they have rendered themselves liable for penal action
under Section 77 of the Finance Act, 1994, as well".

2.2.1 Accordingly, the 'earlier adjudicating authority' vide the 'earlier
adjudication order' had issued the order, briefly summarized as here below:

0

0

(i) The demand of Service Tax amounting to Rs. 43,83,510/- raised

vide SCN F.No. STC/4-27/O&A/ADC/12-13 dated 05.10.2012,

has been confirmed against the appellant and ordered to be

recovered under the proviso to Section 73( 1) of the Finance Act,
1994 alongwith Interest under Section 75 of the Finance Act,
1994;

(ii) Penalty of Rs. 10,000/- has been imposed on the appellant under

Section 77 of the Finance Act, 1994 for not correctly assessing
the value of Service Tax, during the material period;

(iii) Late fees of Rs. 27,000/- has been confirmecl against the

appellant under Section 70 of the Finance Act, 1994 read with
Rule 7C of the Service Tax Rules, 1994 for delay in furnishing the
ST-3 returns;

(iv) Penalty of Rs. 43,83,510/- has been imposed on the appellant
under Section 78 of the Finance Act, 1994 for suppressing the
value of taxable service provided by them before the department
with intent to evade the payment of service tax;

(v) The demand of Service Tax amounting to Rs. 31,95,563/- raised

vide SCN F.No. STC/4-44/O&A/12-13 dated 02.04.2013 has

been confirmed against the appellant and ordered to be
recovered under the proviso to Section 73( 1) of the Finance Act,

1994 alongwith Interest under Section 75 of the Finance Act,
1994;

(vi) Penalty of Rs. 3,19,556/- has been imposed on the appellant

under Section 76 of the Finance Act, 1994 for failure to
determine and pay service tax within the stipulated period;

(vii) Penalty of Rs. 10,000/- has been imposed on the appellant under
Section 77 of the Finance Act, 1994 for failure to pay appropriate

service tax and failure to file correct service tax returns under
the provisions of Section 70 of the Fina nee Act, 1994;

(viii) The demand of Service Tax amounting to Rs. 49,71,162/- raised
vide SCN F.N0. STC/4-77/O84\/2013-14 dated 12.05.2014 has
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GAPPL/CONl/STP/1511 to 1513/2021-Appeal

been confirmed against the appellant and ordered to be
recovered under the proviso to Section 73(1) of the Finance Act,
1994 alongwith Interest under Section 75 of the Finance Act I

1994;
(ix) Penalty of RS. 4,97,116/- has been imposed on the appellant

under Section 76 of the Finance Act, 1994 for failure to

determine and pay service tax within the stipulated period;
(x) Penalty of Rs. 10,000/- has been imposed on the appellant under

Section 77 of the Finance Act, 1994 for failure to pay appropriate
service tax and failure to file correct service tax returns under

the provisions of Section 70 of the Finance Act, 1994.

2.3 Subsequently, being aggrieved with the 'earlier adjudication order'

passed by the 'earlier adjudicating authority', an appeal was filed by the
appellant with the Commissioner (Appeals), Central Tax, Ahmedabad

(hereinafter referred as 'the original appellate authority'). The original

appellate authority has vide OIA NOS. AHM-EXCUS-002-APP-86-87-88-17-18

dated 21.11.2017 (hereinafter referred as 'the original appellate order')

decided the matter and has partly remanded the matter back to the
adjudicating authority in case of services given to Airport Authority and
Railways by the appellant. The relevant para of the original appellate order is

reproduced below:
"8. I therefore find that the impugned order requires no interference

except, as far as it relates to the services provide to AAI and Railways, where

adjudicating authority has relied upon the Proprietor's statement recorded

before the Central Excise Officer to highlight the work done by the appellant.

Since present matter is more about correct interpretation of facts than the

law, the contracts relating to work done for AA! and Railways need to be
gone through to decide taxability and classification of the activities involved.

Accordingly, matter needs to be remanded back to the adjudicating authority
to study the contracts awarded by AAI and Railways and decide the matter

accordingly. Further, adjudicating authority needs to break up the entire

demand, service recipient-wise, so as to segregate the demand pertaining to

services provided to AAI and Railways and pass a speaking order after going

through all/representative contracts with these entities. The appellant is also
directed to produce the copies of relevant contracts before the adjudicating

authority for his examination and other details as required by him. Needless

to mention, principles of natural justice vvould be followed".

2.4 In pursuance of the directions of the 'original appellate authority'
issued vide the 'original appellate order', the adjudicating authority vide

e of impugned order, passed the order as reproduced below:
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(i) Therefore I confirm the classification of services rendered to AAI and

Railways by the assessee as MMR (Management, maintenance and
repair) service and also confirm tax liability as per the SCNs and
previous adjudicating order dated 29.06.2016.

(ii) The Appellate Authority have already decided the services given to

the other parties than AAI and Railways and upheld the findings of

adjudicating authority vide OIO dated 29.06.2016. So the party wise

and period wise taxability as previous adjudicating order dated
29.06.2016 would prevail in the matter.

(iii) Thus the denovo proceedings in respect of OIA NO. AHM-EXCUS-002

APP-86-87-88-17-18 dated 21.11.2017 is concluded in the above
manner.

3. Being aggrieved with the impugned order, the appellant preferred this
0 appeal on the grounds, which are briefly summarized herebelow:

(i) The services provided by them were classifiable under the
category of 'Works Contract Service' in terms of the provisions of
Section 65A and Section 65(1 OS)(zzzza) of the Finance Act, 1994
and accordingly, the demand confirmed, by classifying the
services under 'Management, maintenance and repair Services' in
the present case is not legally correct;

0

(ii)

(iii)

The services provided to Airport Authority of India as well as
Railways are not liable to Service Tax as it was execution of
turnkey job for the electrical fitting & ancillary thereof and being
erection service to the specified authority i.e. "specified
infrastructure projects namely roads, airports, railways transport
terminals, bridges, tunnels and dams are specifically excluded
from the scope of the levy";

As per Sr. No. 5 of the Notification No. 1/2006 dated 01.03.2006,
they are also eligible for abatement since they fulfilled all the
conditions of the said notification and discharged service tax on
gross value;

(iv) The extended period of limitation cannot be invoked in the present
case since there was no suppression or willful misstatement on the
part of the appellant;

(v) In the present case, the show cause notice has not brought any
evidence/fact which can establish that the appellant have
suppressed anything from the department and accordingly, the
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penalty under Section 78 of the Finance Act, 1994 cannot be
imposed. They relying upon the judgment of Hon'ble High Court of
Gujarat in the case of Steel Cast Ltd. [2011 {21) STR 500 (Guj)]
contended that they are entitled to entertain the belief that their
activities were not taxable and that cannot be treated as
suppression of facts.

(vi) They were under bonafide belief that they are not liable for
payment of service tax and hence, no penalty imposable on them
under Section 76 & 77 of Finance Act, 1994. They relied upon the
following judgments of Hon'ble Supreme Court, in support of their
contention:

M/s. Hindustan Steel Ltd. Vs. The State of Orissa reported in
[AIR 1970 (SC) 253] which was also followed by the Tribunal
in the case of Kellner Pharmaceuticals- Ltd. Vs. CCE, reported
in [1985 (20) ELT 80]
M/s. Pushpam Pharmaceuticals Company Vs. CCE 1995 (78)
ELT 401 (SC)]

» CCE Vs. Chemphar Drugs and Liniments [1989 (40) ELT 276
(SC)]

(vii) Penalties under Section 76 and 78 of the Act cannot be
simultaneously imposed.

(viii) In the present case, there was a bonafide belief that the activities
carried out by them are not taxable and accordingly, there was
reasonable cause for failure, to pay service tax and to file service
tax return. Hence, in terms of Section 80 of the act, penalties
under Section 76, 77 and 78 of the act are not imposable on
them.

4. The appellant was granted opportunity for personal hearing on
12.11.2021 through video conferencing. Shri Vipul Khandhar, Chartered

Accountant, appeared for hearing as authorised representative of the

appellant. He re-iterated the submissions made in Appeal Memorandum as

well as the additional submission given on 11.11.2021 though e-mail.

5. I have carefully gone through the facts of the case available on

record, grounds of appeal in the Appeal Memorandum, additional submission
and oral submissions made by the appellant at the time of hearing. In the
present case, all the three appeals have been filed by the appellant against
the impugned order passed by the adjudicating authority which covers the
demands raised by the department vide three nos. of Show Cause Notices
issued for the different periods, as per the details mentioned in Para-1

0

0
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above. Accordingly, all the three nos. of appeals have been taken up for
consideration, under common appeal proceeding at present. The issues to be
decided in the present appeals are as under:

(i) Whether the classification of services confirmed by the
adjudicating authority under 'Management, maintenance and
repair services' vide the impugned order in respect of the
services rendered by the appellant to AA! and Railways and
accordingly also confirming the tax liability as per the SCNs and
previous adjudicating order dated 29.06.2016, is legally correct
or otherwise?

(ii) Whether the duty confirmed as per SCN F.No. STC/4-
27/O&A/ADC/12-13 dated 05.10.2012 invoking the extended
period, is legally correct or otherwise?

0
(iii) Whether the Penalty imposed on the appellant under Section 76,

77 and 78 of the Finance Act, 1994, is legally correct or
otherwise?

0

6. In the present case, it is observed that the matter to the extent of it
relates to the services provided by the appellant to AAI and Railways was
remanded back by the 'original appellate authority' vide 'original appellate
order' to examine the contracts awarded by AAI and Railways to decide the
taxability and classification of the activities involved and to decide it afresh.

6.1 As the issue involved in the present case is regards the determination
of classification of services, I find it proper to go through the relevant
provisions of Section 65 of the Finance Act, 1994, which are reproduced
below:

Section 65(39a):

"erection, commissioning or installation" means any service provided by a
commissioning and installation agency, in relation to,

(i) erection, commissioning or installation of plant, [machinery, equipment
or structures, whether pre-fabricated or otherwise]; or

(ii) installation of 
(a) electrical and electronic devices, including wirings or fittings

therefor; or

(b) plumbing, drain laying or other installations for transport of fluids;
or

(c) heating, ventilation or air-conditioning including related pipe work,
duct work and sheet metal work; or

(d) thermal insulation, sound insulation, fire proofing or water
proofing; or

(e) lift and escalator, fire escape staircases or travelators; or

(f) such other similar services;
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Section 65 (105) (zzzza):

"taxable service" means any service provided or to be provided to any person,
by any other person in relation to the execution of a works contract, excluding
works contract in respect of roads, airports, railways, transport terminals,
bridges, tunnels and dams.

Explanation. - For the purposes of this sub-clause, "works contract" means a
contract wherein, 

(i) transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out, 
(a) erection, commissioning or installation of plant, machinery, equipment

or structures, whether prefabricated or otherwise, installation of
electrical and electronic devices, plumbing, drain laying or other
installations for transport of fluids, heating, ventilation or air
conditioning including related pipe work, duct work and sheet metal
work, thermal insulation, sound insulation, fire proofing or water
proofing, lift and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof, or
of a pipeline or conduit, primarily for the purposes of commerce or
industry; or

(c) construction of a new residential complex or a part thereof; or
(d) completion and finishing services, repair, alteration, renovation or

restoration or or similar services, in relation to (b) and (c); or
(e) turnkey projects including engineering, procurement and construction

or commissioning (EPC) projects

0

Section 65 (64 ):
"management, maintenance or repair" means any service provided by 

(i) any person under a contract or an agreement; or
(ii) a manufacturer or any person authorised by him, in relation to, 
(a) management of properties, whether immovable or not;
(b) maintenance or repair of properties, whether immovable or not; or
(c) maintenance or repair including reconditioring or restoration, or

servicing of any goods, excluding a motor vehicle;]
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0
6.2 As regards the services provided by the appellant to the Airport
Authority of India, it is observed that the appellant has produced copies of
work orders/contracts, as mentioned at Para-10 of the impugned order.
Further, the adjudicating authority has also reproduced the relevant portions
of the scope of work and other conditions covered by the heading 'additional

terms· and conditions of the contract'. As per the conditions and scope of the

work of the said contracts, it is apperant that the service provided by the
appellant is of the nature of routine maintenance, testing and operations of

electrical installations of the Airport Authority of India and to attend
complaints/faults/breakdowns and to carry out repairing/rectification
wherever required. I find that the appellant has neither disputed the said
facts nor produced any relevant documentary evidences substantiating their
claim that the services provided by them to Airport Authority of India are not
covered under the category of "management, maintenance or repair

1994.rrui " as defined in Section 65(64) of the Finance Act,
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6.2.1 Further, I find that the appellant has not submitted any documentary
evidences i.e. work order, contract etc. before the adjudicating authority or
even during appeal proceedings which supports their contention that the

scope and nature of the work done by the appellant are covered under the

definition of "work contract" as per the explanation of Section 65( 105)

(zzzza) of the Finance Act, 1994. Accordingly, the contention of the appellant
that the services provided to Airport Authority of India as well as Railways
are not liable to Service Tax as it was execution of turnkey job for the
electrical fitting & ancillary thereof and being erection service to the specified
authority i.e. "specified infrastructure projects namely roads, airports,

railways transport terminals, bridges, tunnels and dams are specifically

excluded from the scope of the levy" is without any justification and also not
backed by any legal provisions.

O 6.2.2 As regards the contention of the appellant that they are eligible for

abatement as per Sr. No.5 of the Notification No. 1/2006 dated 01.03.2006
under "Erection, Commissioning or Installation Service", I find that the work

carried out by the appellant for Airport Authority of India falls under
"management, maintenance or repair service" as discussed in Para-6.2

above and hence, the said contention of the appellant are also liable to be

rejected. In view thereof, I do not find any reason to intervene in the

findings of the adjudicating authority that "the services provided by the

appellant to the Airport Authority of India falls under the ambit of
"Management, Maintenance or Repair Service" as defined under Section
65(64) of the Finance Act, 1994".

0
6.3 As regards the services provided to Railways, it is observed that the

appellant has produced copies of work orders/contracts before the
adjudicating authority and some of them are mentioned at Para-14 of the

impugned order. On perusal of the said work orders/contracts, it was
observed that the appellant had provided the services of electrical work for

maintenance and improvement of staff quarters, improvement of building
safety installations, electrical work in connection to wheel lathe machine

which is being used in repair and maintenance of railway coaches wheels,
tracks and braking systems. Accordingly, I find that the scope and nature of
the work/services provided by the appellant is similar to the maintenance
and repair service.

6.3.1 I also find that the appellant has refer-red Circular No. 123/5/2010-
U dated 24.05.2010 and contended that the electrification work at railway

either at on track and any other place, which has been termed as
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railway electrification, is not a taxable activities and hence no tax is
applicable on such activities. It is observed as per the findings of the
adjudicating authority mentioned in Para-15 to Para-17 of the impugned
order that it is evident from the copies of railway contracts that the appellant
have only provided the services regarding (i) improvement and maintenance

of electrical installations at railway establishment; (ii) rewiring of old service

building/administrative office in loco shed including replacement of old switch
board and electric work in connection with (i) maintenance and improvement

of staff quarters (ii) provision of wheel lathe machine at Sabarmati (iii)

commissioning of UPS system etc. Further, I find that the appellant has

neither disputed the said facts at any point of time nor produced any

documentary evidences which substantiating their claim that the services

provided by the appellant to Railways qualifies for the benefit under the said

notification.

6.3.2 In view of the discussion made above, I am in agreement with the

finding of the adjudicating authority that the appellant has not provided the 0
services under 'Erection, Commissioning or Installation Service' or 'Works

Contract Service'. Further, the services provided by the appellant are rightly

classifiable under the category of 'Management, Maintenance or Repair
Service' as defined under Section 65 (64) of the Finance Act, 1994 and such

services are taxable under Section 65 (105) (zzg) of the Finance Act, 1994.

6.3.3 As regards the exemption/abatement claimed by the appellant in
respect of the services provided by them during the period from 01.07.2012

to 30.09.2013 (i.e. negative list regime), I find that post 01.07.2012, there
is no service wise classification due to introduction of negative list, and the

activity carried out by the appellant falls under the purview of definition of 0
'Service' in terms of Section 66B read with Section 66D of the Finance Act,

1994. Further, the appellant has not produced any documentary evidences

like contract, agreement etc. either before the adjudicating authority or even
during the appeal proceedings showing that the said activity are covered
under the negative list or any particular exemption notification. Accordingly,
I find that in absence of verification about the genuineness of quantification
of the revenue shown against a particular service head, the claims of
appellant regarding non taxability of services or export of services or
exemption and abatements cannot be taken at its face value and hence, not

sustainable. The Apex Court has also held in the case of Mysore Metal
Industries [1988 (36) ELT 369 (SC)] that the burden is on the party who
claims exemption, to prove the facts that entitled him to exemption.

ly, I find that the contention of the appellant claiming the benefit of
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exemptj.on and abatement in respect of the services provided by them during

the negative list regime is not backed by any documentary evidence and
hence, legally not sustainable.

6.4 As regards the contention of the appellant against the invocation of
extended period of limitation while raising the demand of Service Tax

amounting to Rs. 43,83,510/- from them vide SCN F.No. STC/4-
27/O&A/ADC/12-13 dated 05.10.2012, I find as per· the facts available on
record that the appellant has suppressed the value .of taxable service from

the department in as much as they have not disclosed the facts regarding

the nature and scope of the service provided and accordingly have wrongly

claimed exemption. They had deliberately short paid service tax by
misquoting and mis-applying exemption notification and exemption circular.

Further, it is observed that the appellant was already a registered assesse of

0 the department and in case of any confusion, they should have sought
clarification from the department but no such issue raised by the appellant at

any point of time. Accordingly, I find that there is a clear act of suppression

of facts or willful misstatement observed on the part of the appellant with an

intent to evade payment of service tax in the present case which makes
them liable to demand and recover the service tax short paid/not paid, from
them invoking the extended period of limitation. Hence, the contention of the
appellant against the invocation of extended period of limitation is not legally

sustainable.

0
6. 5 It is also observed as per the contention of the appellant that no
penalty is leviable under Section 76, 77 and 78 of the Finance Act, 1994 as
the issued involved in the present case is of interpretation of statutory
provisions. As regards the said contention, I find that the government have

taken measures like self-assessment etc. and placed full trust on the service

provider and they do not even required to maintain any statutory or
seperate records under the provision of Service Tux rules. All these operate
on the basis of honesty of the service provider and therefore the governing

statutory provisions create an absolute liability when any provision is
contravened or there is a breach of trust placed on the service provider. In

the present case, the appellant failed to include the correct value in ST-3
returns for the taxable services rendered by them and by not paying the due
service tax at the appropriate time rendered themselves disregarding the
requirement of law and breach of trust deposed on them. Further, it is also
observed that all these contraventions, omissions and commissions on the

of the appellant have been committed deliberately with an intention to
e the payment of service tax by wilful suppression of nature and value
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of the services provided and wrongly availing the exemption and abatement

by them. I find that all these act of contravention on the part of appellant,
constitute offence of nature as described in Section 68, 69 and 70 of the
Finance Act, 1994 read with Rule 6 and 7 of Service Tax Rules, 1994 which
makes them liable for penal action under- Section 76, 77 and 78 of the

Finance Act, 1994.

6.5.1 Further, it is also observed that the appellant has also contended that

"there was a bonafide belief that the activities carried out by them are not

taxable and accordingly, there was reasonable cause for- failure, to pay

service tax and to file service tax return. Hence, in terms of Section 80 of

the act, penalties under Section 76, 77 and 78 of the act are not imposable

on them". In the present case, I find as per the facts available on record that
there is a gross failure on the part of the appellant with an intention to evade
payment of service tax which constitutes offence of nature liable for penalty

and hence, the contention of appeal is not legally sustainable.

7. In view of the foregoing discussion and findings, I do not find any

merit in the contentions of the appellant so as to intervene in the impugned
order passed by the adjudicating authority. Accordingly, I uphold the
impugned order passed by the adjudicating authority and all the appeals

(3 Nos.) filed by the appellant are rejected.

8. The appeal filed by the appellant stands disposed off in above terms.

0

Attested

=airs·
(M.P.Sisodiya)

Superintendent (Appeals)
Central Excise, Ahmedabad

By Regd. Post A. D

To,
M/s. Abhishek Associates,
8, Parulnagar Shopping Centre,
Nr. Bhuyangdev Cross Road,
Sola Road, Ghatlodiya,
Ahmedabad-380061
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Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise,

Commissionerate :Ahmedabad-North.
3. The Deputy /Asstt. Commissioner, Central GST, Division-VII,

Commissionerate :Ahmedabad-Nortl1.
4. The Deputy/Asstt. Commissioner (Systems), Central Excise,
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